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 DID YOU KNOW THAT YOU ARE AN EMPLOYEE 
 
 

This paper is designed to address issues raised by recent rulings of the Internal 

Revenue Service (“IRS”) holding that City Attorneys, Municipal Judges and other positions, which 

have been considered by many cities as being filled by independent contractors, are for the purposes 

of the Internal Revenue Code, actually employees.  It will also address issues that might arise based 

on the reclassification of an individual from an independent contractor to an employee. 

 
A.  Background 
 

For the last several years, questions have been circulating regarding how the IRS 

would view the classification of individuals as independent contractors, as well as the issue of the 

appropriate tax treatment of certain employee benefits.  The Internal Revenue Service was invited to 

speak in 2006 at the Oklahoma Municipal Clerk/Treasurer’s Conference in Stillwater, Oklahoma.  At 

the time, most of the presentation centered upon whether certain “benefits” would be classified as 

taxable wages such as uniforms, take home vehicles, travel reimbursements and the like.  However, a 

comment was made by the IRS official, somewhat offhandedly, that City Attorneys would be 

deemed employees of the City and, thus, certain compensation would be treated as W-2 wages. 

Around the same period of time, the IRS announced that it intended to “audit” 

municipalities throughout the State of Oklahoma to determine whether cities were properly 

classifying individuals as employees and properly treating certain “benefits” as wages.  To date, 

several cities have been subjected to this type of “audit.”  Normally, the audit is for either the 

preceding or the immediate two preceding calendar years.   

As a result of these audits, the IRS has taken the position that City Attorneys (for 
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certain duties) and Municipal Judges, by and large, will be treated as employees of the municipality, 

even where those individuals are not full time employees and where there exists a specific 

contractual arrangement between the City and the individual, classifying the person as an 

independent contractor.  As a result, both the municipality and the employee may be required to 

make tax adjustments based on the reclassification from reporting the income on Form 1099s to W-2 

forms.  This reclassification also raises other interesting and potentially troubling issues under 

Oklahoma law. 

 
B.  Reclassification Theory 
 

The premise for the IRS’s position that City Attorneys and Municipal Judges are 

employees of the City, not independent contractors, seems to be hinged upon its insistence of 

classifying these individuals as “appointed officials.”  The theory is based on the fact that, either by 

City Charter or by municipal ordinances, City Attorney and the Municipal Judge are appointed by the 

City Council and/or appointed by the City Manager with approval by the City Council.1

In the case of a City Attorney, the IRS noted that the duties and responsibility of the 

City Attorney generally are set forth either in the City Charter or by City ordinances.  It emphasized 

that, as a general rule, those duties included: 

   

1. Furnishing legal opinions to the City Commission and/or Department Heads; 
 

2. Preparing ordinances, contracts and other legal instruments; 
 

                                                 
1 There are some municipalities where the City Attorney is hired solely by either the 

Mayor or the City Manager depending upon the form of government.  I am not aware of an IRS 
opinion addressing that type of situation. 

3. Being required to attend meetings of the City Commission and other select 
boards; 
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4. Being required to examine records of the City; and 

 
5. Being required to enforce contracts and other legal obligations of the City. 

 
While recognizing that the determination of whether an employer/employee 

relationship exists for the purposes of taxation involves a mixed question of law and fact, citing 

Spicer Accounting, Inc. v. United States of America, 918 F.2d 90 (9th Cir. 1990), the IRS stated that 

its “primary position” was that an elected or “appointed official” of a municipal government is an 

employee because of the language of the Oklahoma Statutes and municipal ordinances.   

It concluded that the duties an individual performs as a City Attorney cannot be 

classified as “trade or business” under 26 U.S.C. §1402©, which defines the term “trade or business” 

in connection with self employment.  Trade or business income is defined to explicitly exclude the 

performance of the functions of a public office of a political subdivision other than with respect to 

fees received in any period in which the functions performed are compensated solely on a fee basis.  

  It should be noted that the IRS seemed to be limiting its classification of the City 

Attorney as an “employee” only to the times when he/she is performing the type of duties 

enumerated above.  It noted that a City Attorney may have a set retainer to cover the costs of these 

enumerated duties but may have a separate, hourly rate arrangement for performing “special” 

assignments.  The implication is that when the City Attorney is performing special, extra 

assignments, he/she could be acting as an independent contractor. However, this approach raises 

several concerns in and of itself.  

With reference to the position of a Municipal Judge, the IRS found that State law 

mandates that cities have Municipal Judges and that the duties and responsibilities of a Municipal 
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Judge are set forth both by State law and by municipal ordinances.  For the same reasons as set forth 

above regarding the City Attorney, the IRS held that its primary position was that the Municipal 

Judge is a “appointed official” and, thus, is an employee of the City.  It concluded that a Municipal 

Judge performs duties as an employee for wages rather than working for trade or business income. 

A fundamental flaw with the position asserted by the IRS is that its reliance on 

classifying City Attorneys and Municipal Judges as “appointed officials” is unwarranted.  The 

Oklahoma Statues 11 O.S. §1-102(6), defines an “officer or official” to mean a person elected to an 

office or a person “appointed to fill an unexpired term of an elected office,” and the Clerk and 

Treasurer, whether elected or appointed.  This statute goes on to state: 

When ‘officer’ or ‘official’ is modified by a term which refers to a 
personnel position or duty, the holder of the position or duty is not an 
officer or official of the municipality for any purpose. 

 
In Lane v. Town of Dover, 761 F. Supp. 768 (W.D. Okl. 1991), the Court held that an individual, in 

that case the Chief of Police, did not become an “appointed official” merely because he was 

appointed to the position by the governing body.  In addition, the Attorney General has held that 

based on the definition of the term “officer” or “official,” the concept of “office” generally does not 

include employment.  2001 OK AG 23.   

A city faced with the assertion by the IRS that its part time retained City Attorney 

and/or Municipal Judges are employees should still attempt to argue that they meet the criteria of an 

independent contractor.  The Oklahoma Supreme Court has had occasion to address the factors that 

will be considered in determining whether an individual is an employee versus an independent 

contractor.  A key component is the “decisive test,” i.e. whether the employer retains the right to 

exercise control over the details of the work.  See Bouziden v. Alfalfa Electric Cooperative, Inc., 
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2000 OK 50, ¶29, 16 P.3d 450, 459; Dodd v. Rush, 1965 OK 138, ¶8, 406 P.2d 261 at 262.   

Both the Oklahoma Supreme Court and lower courts have acknowledged that, as a 

general rule, the line of demarcation between an independent contractor and an employee is not 

always clear and must be determined on the facts particular to each case.  The elements the Courts 

have considered in making this determination include: 

1. The nature of the contract between the parties, whether written or oral; 
 

2. The degree of control which, by agreement, the employer must exercise on 
the details of the work or the independence enjoyed by the contractor; 

 
3. Whether the individual is engaged in a distinct occupation or business or 

whether that individual carries on such occupation or business for others; 
 

4. The kind of occupation with reference to whether, in the locality, the work is 
usually done under the supervision of the employer or by a specialist without 
supervision; 

 
5. The skill required in the particular occupation; 

 
6. Whether the employer or the individual supplies the instrumentalities, tools 

and place of work for the person doing the work; 
 

7. The length of time for which the person is employed; 
 

8. The method of payment, whether by time or by job; 
 

9. Whether or not the work is part of the regular business of the employer; 
 

10. Whether the parties believe they are creating a relationship of employer and 
employee; and  

 
11. The right of either of the parties to terminate the relationship without liability. 

See Coleman v. J.C. Penny Company, 1993 OK 21, ¶8, 848 P.2d 1158, 1160; Page v. Hardy, 1958 

OK 283, ¶10, 334 P.2d 782, 784-785; Mistletoe Express Service v. Britt, 1965 OK 121, ¶11, 405 

P.2d 4, 7-8. 
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While acknowledging that common law factors may be considered in an analysis of 

whether a City Attorney or Municipal Judge should be deemed an employee versus an independent 

contractor, the IRS concluded that each position should be classified as that of an employee “by 

virtue of the relationship of the parties and the integration of his duties for the City.”  It stated that it 

was the government’s position that a City has sufficient power to direct and control the work of the 

attorney and judge so that they are to be considered employees under 26 U.S.C. §3121(d)(2).  This 

section defines the term “employee” under the IRS Code as a person who “under the usual common 

law rules” applicable to the employer-employee relationship has the status of an employee. 

In reaching this conclusion, the IRS appeared to place emphasis on only a very limited 

number of the factors recognized by the Oklahoma Supreme Court for determining status as set forth 

above.  Specifically, the IRS emphasized: 

· Both the City Attorney and the Municipal Judge are empowered to make 
certain decisions for the City. 

 
· Both must perform work at City Hall, i.e. in the courtroom in the case of the 

Municipal Judge or in the Council chambers in the case of the City Attorney. 
 

· Both use City approved forms for certain parts of their work. 
 

· Both receive some support from the City staff, particularly the Municipal 
Judge, in terms of the Court Clerk, Bailiff, City Clerk and other City 
employees. 

 
· Both can act only by virtue of powers granted by the governing body. 

 
· Neither individual has any material out of pocket expenses for the 

performance of the duties established by statute, charter or ordinance. 
 

The IRS went on to find that the fact that a City Attorney and/or a Municipal Judge 

may have private outside law practices is irrelevant to a determination of whether they are classified 
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as employees.  Likewise, it noted that the fact that a specific attorney may serve as the City Attorney 

or Municipal Judge for numerous municipalities is not dispositive, since it held that an employee 

may work for many employers in the capacity of an employee at the same time.  It also found it 

irrelevant that a written independent contract might have been entered into between the individual 

and the governing body. 

As such, the IRS ignored several key components that have been relied upon by the 

Oklahoma Courts in determining whether an individual is an independent contractor versus an 

employee.  For example, the Oklahoma Courts give credence to whether the agreement is written or 

oral; whether the individual may perform the same type of services for other cities; whether the 

parties believe that they had created an independent contractor relationship and the nature of the 

occupation, i.e. whether the work is done by a specialist.   

Perhaps of most significance, the IRS totally disregarded the elements of the degree of 

skill required to perform the functions and the fact that, although the City Attorney and Municipal 

Judge may perform some of their work at City Hall, they certainly have to provide most of the 

“instruments and tools” of their trade in terms of office space, office staff, malpractice insurance, on-

line research tools, books, offices supplies and office equipment.  It also showed a  lack of 

appreciation for the independent judgment an attorney must exercise in rendering appropriate legal 

advice, i.e. the City Council cannot dictate the ultimate outcome of his/her legal judgment. 

In addition to City Attorneys and Municipal Judges, the IRS held that other types of 

positions, many of which have been deemed to be independent contractors, are employees under the 

IRS Code.  For example, it found that an Airport Manager, who performed duties of a fixed space 

operator, was an employee.  In reaching this conclusion, it totally disregarded the fact that a fixed 
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space operator or Airport Manager frequently is filled by a highly skilled and trained pilot whose 

years of experience and knowledge entitle that individual to run an airport, offer flying lessons, 

provide a safe flying environment and the like.  Noting that Oklahoma law gives a municipality the 

right to operate an airport, it found that it correspondingly gave the City the responsibility to direct 

and control the operations through the manager or fixed space operator.  It further held that such an 

individual generally does not have a substantial investment in the materials or equipment necessary 

to perform the functions and that the City generally owns the facility, i.e. the airport hangers, 

terminal, equipment, furniture and the like.  As such, it found that these individuals had no “risk of 

loss” or “opportunity for profit” as is traditionally found in the independent contractor relationship. 

 
Issues 
 

Such a blanket ruling by the IRS raises several areas of concern, particularly for those 

rendering professional services.  These issues could include: 

1. Professional Liability Coverage: Most non-full time city attorneys who 
contract for services with a city have their own malpractice insurance.  When 
filling out renewals for malpractice insurance, such as through the Oklahoma 
Attorneys Mutual Insurance Company, questions are asked as to the nature of 
the practice, i.e. sole proprietorship, corporation, limited liability corporation 
and the like.  The question therefore arises as to whether the attorney, in 
seeking renewal, must now disclose that he or she is actually an employee of 
not one city but potentially multiple cities. 

 
2. As an employee of the city an issues arises regarding whether the attorney 

will be covered by the provisions of the Governmental Tort Claims Act for 
alleged malpractice and will the attorney be entitled to liability coverage 
through the city’s own insurance through OMAG or private insurance 
carriers.   

 
3. Since the individual is an employee, arguably the individual would be 

covered by the Fair Labor Standards Act, although presumably as an exempt 
professional employee.  Nevertheless, this raises questions about the payment 
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of wages.  Specifically, since it is an individual who is the employee of the 
city, a question arises when a member of the same law firm substitutes for the 
employee where the employee is unavailable to attend a City Council 
meeting.  Must the City compensate the substitute for “wages” earned in the 
performance of the duties.  This is particularly true since the concept of 
“trading time” does not apply across-the-board to all municipal positions. 

 
4. The classification of the individual as an employee creates accounting 

problems and tax implications.  The IRS has held that the employee, attorney 
or judge will receive a W-2 form for wages not a 1099.  Therefore, it will be 
deemed income to the individual not to the law firm.   

 
5. Will the individual “employee” be entitled to benefits of employment such as 

coverage for health insurance, pension contributions, pro-rata vacation, 
holiday and sick leave, based upon the number of hours that the individual 
actual works as a “employee” in a given month.   

 
 
Suggestions 
 

In view of the position taken by the IRS, prudence would dictate that steps to taken  

to lessen the negative impact of a similar position taken in other cities. Among other things, 

consideration should be given to: 

1. Updating written agreements between the city and the attorney. To the extent 
possible, clarify those duties to be performed which fit within the criteria the 
courts have looked to in determining that a person is an independent 
contractor.  There is still a “good fight to fight” that the IRS is simply wrong 
in its analysis. 

 
2. Clearly defining “routine” monthly duties that are required by City 

ordinances, statutes or the like. This may help limit the amount of 
compensation that the IRS will classify as “wages.” 

 
3. Consider identifying more than one member of the law firm that will serve as 

counsel for the City i.e. to avoid the question of “who is the employee.” 
 

4. Clarify with the law firm how the payments will be handled internally i.e. that 
portion classified as wages to the individual versus that portion that is paid 
for “special” services, where the IRS is willing to consider the person as an 
independent contractor. 
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